
IN THE DISTRICT COURT OF SARPY COUNTY, NEBRASKA

BRIAN ZUGER, )

Petitioner, ) Case No. CI21-823

)

Vs. )                            ORDER

)

SARPY COUNTY BOARD )

OF COMMISSIONERS, )

Respondents. )

This matter came before the Court pursuant to a final hearing

September 15, 2021, pursuant to a Petition in Error from a decision

before the Sarpy County Board of Commissioners.  The hearing was

held in the District Court of Dodge County, Nebraska, by agreement

of the parties.  The Petitioner was present with Attorney Robert

Schaefer.  Attorney Clete Samson was present for the Defendant. 

Evidence was received by the Court and oral argument was made. 

The Court set down a briefing schedule and ultimately all briefs were

received by December 12, 2021, and the Court took the matter under

advisement at that time.

Having considered the evidence and the argument made, the

Court hereby renders its decision.  

BACKGROUND.

1. The Sarpy County Board of Commissioners (hereafter

Board) is a governmental entity consisting of five
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Commissioners who are elected to serve in both an

executive and legislative role for Sarpy County, Nebraska.

2. Mr. Zuger was elected to a four-year term as the Sarpy

County Treasurer on November 16, 2018 and he took office

on January 30, 2019.  As Treasurer, Mr. Zuger was

responsible for the collection and distribution of various

local and State receipts.  On or about March, 2020, the

Nebraska Auditor of Public Accounts (hereafter NAPA)

received several anonymous complaints regarding problems

with the Sarpy County Treasurer’s Office.  The complaints

centered around allegations that Mr. Zuger failed to carry

out the financial duties of the office.  

3. NAPA is an agency at the Nebraska State government with a

focus on reviewing office operations to ensure that the

governmental entities are in compliance with State and

Federal law.

4. In response to the complaints made, NAPA began to

investigate the office of the Sarpy County Treasurer.  On or

about November 2, 2020, NAPA published a “Preliminary

Report” based upon its preliminary investigation to

determine whether a full investigation was warranted.  The

Preliminary Report identified several concerns regarding the

management of the treasurer’s office.  NAPA completed its

full investigation of the Sarpy County Treasurer’s Office in

January, 2021, and on March 9, 2021, NAPA published its

full report.

5. Based upon the findings contained in the NAPA final report,

the Board served Mr. Zuger with notice and a Verified

Petition for Removal from his elected position as Sarpy

County Treasurer.  In the Petition, the Board set forth
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specific allegations against Mr. Zuger and scheduled an

evidentiary hearing (hereafter Special Hearing) for April 13,

2021.  At the Special Hearing, Mr. Zuger was given an

opportunity to contest the action of the Board and to show

cause why he should not be removed from his elected

position pursuant to Neb. Rev. Stat. §23-1603. 

6. Mr. Zuger personally appeared at the Special Hearing with

his attorney.  Mr. Zuger presented both testimonial and

documentary evidence in support of his position that he

should not be removed from office by the Board.  The

Special Hearing was recorded by stenographic means and a

transcription of the hearing was made available to Mr. Zuger

and his legal counsel.

7. At the conclusion of the Special Hearing, the Board took the

matter under advisement to consider the evidence that was

received.  The Board subsequently voted on and approved,

by majority vote, four findings which were adopted as

Amended Resolution 2021-30.  The Resolution states as

follows:

BOARD FINDING NUMBER ONE – The
documents and testimony presented
established by clear and substantial evidence
that the Treasurer failed to properly and
timely distribute retail revenue payments
received from OPPD to school districts,
cities, and the County in violation of Neb.
Rev. Stat §70-651.04.  The Board further
finds that with prior knowledge of these
improper distributions, the Treasurer
neglected or refused to render an account or
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settlement as required by law and/or that he
failed or neglected to account for a balance
due or loss caused by his neglect, refusal or
failure to act in accordance with the law. 
The Board further finds that the Treasurer
has neglected, failed or refused to
acknowledge or admit the loss or amount
due, to offer or provide a supplemental bond
or to otherwise account for or address the
identified losses, and/or is guilty of other
misconduct in office.

BOARD FINDING NUMBER TWO –
The documents and testimony presented
established by clear and substantial evidence
that the Treasurer failed to properly and
timely distribute fines and license fees to
school districts in violation of Neb. Rev.
Stat.§79-1037 and §23-1601.  The Board
further finds that with prior knowledge of
these untimely distributions, the Treasurer
neglected or refused to render an account or
settlement as required by law and/or that he
failed or neglected to account for a balance
due or loss caused by his neglect, refusal or
failure to act in accordance with the law. 
The Board further finds that the Treasurer
has neglected, failed or refused to
acknowledge or admit the loss or amount
due, to offer or provide a supplemental bond
or to otherwise account for or address the
identified losses, and/or is guilty of other
misconduct in office.
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BOARD FINDING NUMBER THREE –
The documents and testimony presented
established by clear and substantial evidence
that the Treasurer failed to properly and
timely distribute Motor Vehicle Tax
commissions to school districts and cities in
violation of Neb. Rev. Stat. §60-3,186
(2)(b).  The Board further finds that with
prior knowledge of these improper
distributions, the Treasurer neglected or
refused to render an account or settlement as
required by law and/or that he failed or
neglected to account for a balance due or
loss caused by his neglect, refusal or failure
to act in accordance with the law.  The
Board further finds that the Treasurer has
neglected, failed or refused to acknowledge
or admit the loss or amount due, to offer or
provide a supplemental bond or to otherwise
account for or address the identified losses,
and/or is guilty of other misconduct in
office.

BOARD FINDING NUMBER FOUR –
The documents and testimony presented
established by clear and substantial evidence
that the Treasurer failed to properly and
timely distribute Motor Vehicle Pro-Rate
commission to political subdivisions within
the County in violation of Neb. Rev. Stat §
60-3,202(3).  The Board further finds that
with prior knowledge of these improper
distributions, the Treasurer neglected or
refused to render an account or settlement as
required by law and/or that he failed or
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neglected to account for a balance due or
loss caused by his neglect, refusal or failure
to act in accordance with the law.  The
Board further finds that the Treasurer has
neglected, failed or refused to acknowledge
or admit the loss or amount due, to offer or
provide a supplemental bond or to otherwise
account for or address the identified losses,
and/or is guilty of other misconduct in
office.

8. The Board also voted on and rejected, by majority vote, the

following finding: 

BOARD FINDING NUMBER FIVE –
The documents and testimony presented
established by clear and substantial evidence
that the Treasurer failed to properly and
timely disburse funds to cities and tax
districts on a monthly basis as required by
Neb. Rev. Stat. §23-1601(4)(a).  The Board
further finds that with prior knowledge of
these improper disbursements, the Treasurer
neglected or refused to render an account or
settlement as required by law and/or that he
failed or neglected to account for a balance
due or loss caused by his neglect, refusal or
failure to act in accordance with the law. 
The Board further finds that the Treasurer
has neglected, failed or refused to
acknowledge or admit the loss or amount
due, to offer or provide a supplemental bond
or to otherwise account for or address the
identified losses, and/or is guilty of other
misconduct in office.
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9. After adopting the findings as indicated above, the Board

took a public vote as to whether or not Mr. Zuger should be

removed from his position as Sarpy County Treasurer

pursuant to Neb. Rev. Stat. §23-1603.  The Board voted 5-0

in favor of removing Mr. Zuger from office and adopted

Amended Resolution 2021-131, which states in relevant part

that “Zuger shall be removed effective immediately from the

office of Sarpy County Treasurer pursuant to Neb. Rev. Stat.

§ 23-1603 to protect the interests of the Sarpy County

taxpayers”.  

10. As part of Amended Resolution 2021-131, the Board

appointed Trace Jones as the interim Treasurer for Sarpy

County to perform the duties of the County Treasurer until a

permanent Treasurer could be named.

11. On May 13, 2021, Mr. Zuger filed his Petition in Error in

the District Court of Sarpy County, Nebraska, alleging that

the Board lacked jurisdiction over this matter and further

lacked authority to remove him from office.

LEGAL ANALYSIS.

Mr. Zuger brought this Petition in Error to challenge the Sarpy

Court Board of Commissioners’ decision to remove him from office. 

The standard of review in a Petition in Error case is for the reviewing

court to determine whether the deciding tribunal or entity acted within

its jurisdiction, whether the decision rendered is supported by

sufficient relevant evidence, and whether the decision is restricted to

the record created before the tribunal.  See McNally v. City of Omaha,

273 Neb. 558 (2007).  
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It is well settled Nebraska law that when reviewing a decision

from an administrative agency on a petition in error, the district court

is charged to review the decision to determine whether the agency

acted within its jurisdiction and whether the decision is supported by

sufficient evidence.  See Wagner v. City of Omaha, 236 Neb. 843

(1991); see also Olson v. City of Omaha, 232 Neb. 428 (1989).  A

decision of an administrative agency shall be upheld if the decision is

based on sufficient evidence contained in the record.  See Wadman v.

City of Omaha, 231 Neb. 819 (1989).  The reviewing court in an error

proceeding is restricted to the record that was made before the

administrative agency and does not reweigh evidence or make

independent findings of fact.  See Coffelt v. City of Omaha, 223 Neb.

108 (1986).   

THE BOARD PROVIDED MR. ZUGER WITH SUFFICIENT

DUE PROCESS AND CONDUCTED AN APPROPRIATE

EVIDENTIARY HEARING.

A county board, while it has authority to remove a county

treasurer, this power cannot be exercised arbitrarily or capriciously. 

See State ex rel. Craig v. Sheldon, 10 Neb. 452 (1880).  The board

must give clear notice of the charges brought against the treasurer and

afford the treasurer the opportunity to show cause why he should not

be removed.  If a basis for removal is demonstrated, the board must

determine as to whether or not removal is warranted.  See also

Hopkins v. Scott, 38 Neb. 661 (1894).   

Here, the Board provided Mr. Zuger with notice of the

Auditor’s report.  He was given an opportunity to respond to the

report.  Mr. Zuger was served with Notice and a Verified Petition for

Removal.  He was notified of a evidentiary hearing to show cause why
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he should not be removed from office.  He was allowed to attend the

hearing with counsel.  A County Board member who is an attorney

served as the hearing officer.  The Rules of Evidence were applied at

the hearing.  Mr. Zuger was allowed to introduce evidence to support

his position of non-removal.  The hearing was recorded by

stenographic means. 

This Court finds and determines that Mr. Zuger was provided

sufficient due process by the Board concerning the removal process.

THE BOARD HAD STATUTORY AUTHORITY TO REMOVE

MR. ZUGER FROM HIS ELECTED POSITION AS COUNTY

TREASURER.

Neb. Rev. Stat. §23-1603 (Cum. Supp. 2020) states as follows:  

If any county treasurer neglects or refuses to render any account
or settlement required by law, fails or neglects to account for
any balance due to the state, county, township, school district,
or any other municipal subdivision, or is guilty of any other
misconduct in office, the county board may forthwith remove
the county treasurer until a successor is elected or appointed
and qualified.

In reviewing the plain language of §23-1603, it is clear that the

Board had the authority to remove Mr. Zuger from his position as

Sarpy County Treasurer based upon any of the reasons identified in

said Statute.  See McNally v. City of Omaha, 273 Neb. 558 (2007).  

Nebraska has long recognized that a county board has the

power to remove a county treasurer for certain types of conduct,

inaction or behavior.  This authority was confirmed by the Nebraska

Supreme Court over 135 years ago in State ex rel Castor v. The Board
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of Supervisors of Saline County, 18 Neb. 422 (1885).  In reaching its

decision, the Supreme Court explained that the board’s authority to

remove an elected official is derived from Nebraska law which is

codified as §23-103, which states in its relevant part “the powers of

the county, as a body or politic, shall be exercised by a county board.” 

Further, the Court stated that a hearing before the county board to oust

a public official is not the exercise of judicial power, nor is it an

impeachment, but it was classified as an “administrative power” not

denied to such bodies under the Nebraska Constitution.  This Court

finds and determines that the Sarpy County Board had the authority

and jurisdiction to remove Mr. Zuger, the Sarpy County Treasurer,

from office.

THE BOARD, AFTER PROVIDING MR. ZUGER WITH

APPROPRIATE DUE PROCESSS, CONDUCTED A FAIR AND

IMPARTIAL HEARING.

As indicated above, a county board does have the jurisdiction to

remove a county treasurer from office as set forth in §23-1603. 

However, a board’s authority cannot be exercised arbitrarily or

capriciously.  See State ex rel Craig v. Sheldon, 10 Neb. 452 (1880). 

The Sheldon case is over 140 years old.  However, the decision is still

good law.  The Supreme Court held that an elected official must be

given clear notice of the charges brought against him.  Further, the

county board must serve proper notice upon the treasurer and afford

him the opportunity to show cause why he should not be removed

from office.  Finally, if a basis for the removal is demonstrated and the

board determines that the removal from office is warranted, the board

may enter a judgment of ouster against the treasurer.  See also State ex

rel Walters v. Oleson, 15 Neb. 247 (1883).  
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Mr. Zuger contends that the Board’s decision is invalid because

there were no set guidelines established prior to the Special Hearing. 

Mr. Zuger further argues that this denied him the due process

safeguards that he is entitled to receive.  This Court finds that Mr.

Zuger’s argument lacks credibility.  Here, as found in State ex rel

Craig v. Sheldon, 10 Neb. 452 (1880), the proceedings were brought

by way of a complaint which was signed under oath containing

specific charges against Mr. Zuger.  Mr. Zuger was given a full and

fair opportunity to show cause why he should not be removed from

office.  The proceeding took place in a forum open to the public and it

was recorded by stenographic means.  Mr. Zuger and his attorney

were allowed to submit both documentary and testimony evidence to

the Board at the hearing.  Cross Examination of the witnesses was

allowed at the hearing by Mr. Zuger and his attorney.  A Board

member, who is also a licensed Nebraska attorney, served as the

hearing officer and conducted the proceedings.  The hearing officer

also ruled on the evidentiary objections that were made during the

hearing.  

The Nebraska Court of Appeals has previously held that the

procedural due process safeguards, like those afforded to Mr. Zuger in

an administrative hearing before a municipal body, were sufficient to

pass Constitutional muster.  See McKee v. City of Hemingford, 16

Neb. App. 837 (2008).  As a result, this Court finds and determines

that the Board utilized reasonable measures to guarantee Mr. Zuger

the proper due process protection that he was entitled to under the

Nebraska and United States Constitutions.  

THE BOARD’S DECISION WAS SUPPORTED BY

REASONABLE SUFFICIENT EVIDENCE.
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This Court finds that the Board’s decision was reasonable and

was supported by the testimony and exhibits that were received during

the evidentiary hearing.  The record from the hearing contains several

admissions by Mr. Zuger that he failed to carry out and comply with

the duties of his office.  It appears to this Court that Mr. Zuger

contends he should have been provided an opportunity to correct those

deficiencies and not be removed from the office.  However, it is

apparent to this Court that the evidence received at the hearing does

support a decision of removal that was rendered by the Board.  

It is well-settled Nebraska law that when a court reviews an

administrator’s decision on a petition in error, the court must decide

whether the decision of the tribunal is supported by sufficient and

relevant evidence.  See McNally v. City of Omaha, 273 Neb. 558

(2007).  This Court finds and determines that, based upon the

evidence received at the hearing, it was reasonable as a matter of law

for the Board to vote in favor of removing Mr. Zuger from office. 

Further, this Court is restricted to the record made at the

administrative hearing and this Court cannot re-weigh the evidence or

make independent findings of fact.  See also McKee v. City of

Hemingford, 16 Neb. App. 837 (2008).

This Court hereby finds that Mr. Zuger’s Petition in Error is

unfounded based upon the evidence and the law.  The Sarpy County

Board had the Statutory right to remove Mr. Zuger from his position

as County Treasurer pursuant to Neb. Rev. Stat. §23-1603 and the

supporting case law.

PETITIONER’S REMAINING ARGUMENTS.

The Court, having determined that the Sarpy County Board had

jurisdiction and the authority to remove Mr. Zuger from his position
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as the Sarpy County Treasurer, hereby finds that there is no need to

address the Petitioner’s remaining arguments which are primarily

related to his Prayer for Injunctive Relief, in that those issues are now

moot.

CONCLUSION.

The Court, having considered the record from the Sarpy County

Board Special Hearing held on April 13, 2021, the relevant Nebraska

Statutory and case law and the argument of counsel, hereby finds and

determines that the Petition in Error is not supported by Nebraska law.

WHEREFORE, the Petition in Error brought by Mr. Zuger,

against the Sarpy County Board of Commissioners is overruled in full. 

The matter is dismissed with prejudice and costs are to be taxed to the

Petitioner.

IT IS SO ORDERED.

Dated this ___ day of July, 2022.

BY THE COURT:

______________________________

Geoffrey C. Hall, District Court Judge
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I, the undersigned, certify that on July 5, 2022 , I served a copy of the foregoing
document upon the following persons at the addresses given, by mailing by United States Mail,
postage prepaid, or via E-mail:

Clete P Samson Robert T Schaefer
clete.samson@kutakrock.com schaeferr@goosmannlaw.com

Date: July 5, 2022 BY THE COURT: _____________________________________
CLERK
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